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OP1 NI ON

McMurray, J.



This is an appeal fromthe judgnent of the Chancery Court of
Ham | t on County concerni ng comm ssions al | egedl y due under two oral
enpl oynment contracts. The plaintiff/Appellee, Paul Thonpson, filed
suit agai nst Creswel |l Industrial Supply, Inc., and Cherokee Supply,
Inc., claimng that they were obligated to pay him 35 percent of
the gross sales he generated for each conpany during parts of
1991.' The defendants clained that the plaintiff had agreed to a
revi sion of his enploynent contracts concerning comm ssions. The
Chancellor ruled for the plaintiff, and awarded damages in the
amount of $1,118.75 against Creswell Industrial Supply, Inc., and
$18, 242. 06 agai nst Cherokee Supply, Inc. This appeal resulted. W

affirmthe judgnent of the trial court.

The plaintiff began working for Creswell Industrial Supply in
1978 as a sales agent/representative. He worked under an ora
agreenent wher eby he woul d recei ve a 35 percent conm ssi on on gross
profits fromhis sales, regardless of the amount of profitability
to the conpany. The plaintiff was hired by the conpany's presi-
dent, Robert Creswell. The plaintiff never entered into a witten
enpl oynent agreenent, even though other sal es agents had done so.
In 1988, Creswell forned Cherokee Supply, Inc. The mgjority
st ockhol der i n the new conpany was Joe Garren. The conpany was set
up as a mnority-owed business (Garren is Cherokee Indian) in

order to conpete for TVA contracts. |In addition to his responsi-

I Thonmpson died while this appeal was pending. M. James R. Paris,
Bankruptcy Trustee in In re: Paul Joseph Thonpson, was substituted as appell ee.
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bilities to Creswell, the plaintiff worked as a sales
agent/representative for Cherokee as well. He had a simlar ora
agreenent with Cherokee to work for 35 percent of gross profits

fromhis sales, regardless of their profitability.

In 1991, the defendants in an attenpt to reverse declining
profits instituted a new conpensation structure for their sales
agent s/ representatives. In April, 1991, Cherokee introduced a
sliding scale of comm ssion rates for its agents, providing for a
maxi num sal es commi ssi on of 35 percent. Creswell instituted a new
commi ssion scale in Septenmber of 1991 which provided for sales
i ncentives which, it clainmed, could produce comm ssions greater
than 35 percent. The plaintiff, however, presented testinony from
anot her sal es agent/representative that the plaintiff was in fact

the only sal es agent who was subject to the changes.

The plaintiff clains that he never agreed to the new scal es at
ei t her conpany, and voi ced numer ous conpl ai nts about the changes in
the comm ssion calcul ations. The defendants submitted the
testi nmony of four witnesses that the plaintiff had never conpl ai ned
about the changes. The Chancell or however rejected that testinony,
and found that the plaintiff had not accepted a nodification of his

contracts as contended by the defendants.

Def endants present three issues for appeal:



1. Whet her an enpl oyee-at-will in Tennessee working
solely on a conmi ssion basis pursuant to an oral
enpl oyment contract, who is given notice by his
enpl oyer prior to the inplenentation of a new
conmmi ssi on scal e, and who continues to work for the
enpl oyer after the new scale is inplenented, can
still bind his enployer to the original comm ssion
rate in the event he receives | ess noney under the
new scal e by nerely "conplaining" several tines to
hi s enpl oyer about such change?

2. Whet her the evidence preponderates against the
trial court's finding that the appellee did not
agree to the changes in how the appellants cal cu-
| ated the appell ee’s conm ssions?

3. VWhether the trial court's award of damages to the
appel l ee under the original contracts were [sic]
excessive since the evidence revealed the failure

of the appellee to fully performall of the appel-
| ee's duties?

Qur standard of review is is controlled by Rule 13(d),
Tennessee Rul es of Appell ate Procedure. "Unless otherw se required
by statute, review of findings of fact by the trial court in civil
actions shall be de novo upon the record of the trial court
acconpani ed by a presunption of the correctness of the finding,

unl ess the preponderance of the evidence is otherw se."

As to the first issue, the defendants argue that the Chancel -

| or inproperly relied upon our decision in Balderacchi v. Ruth, 256

S.W2d 390 (Tenn. App. 1952), where we held that there was no
nodi fi cati on of an enpl oynent contract when the enpl oyer attenpted
to reduce the enpl oyee's conpensati on agai nst the enpl oyee's will.

Def endants argue that the instant case is distinguishable from



Bal deracchi in that: (1) Balderacchi dealt with an enployer who

attenpted to alter a witten contract; (2) the plaintiff in

Bal deracchi refused to accept the reduction in salary; (3) the

plaintiff in Balderacchi constantly told his enployer he was not

accepting the newterns; (4) the plaintiff in Balderacchi gave his

enpl oyer pronpt notification of his rejection of the newterns; and

(5) there was no contention by the enpl oyer in Balderacchi that the

old contract had been term nated. W do not find any of these
i ssues sufficiently distinguishable from the facts before us to

require a rejection of the Chancellor's reliance on Bal deracchi

W find the distinction between the witten contract in

Bal deracchi and the oral one in the instant case to be a distinc-

tion without a difference. Oal contracts in Tennessee are valid
and binding so long as the terns are definite and certain. See

Sinmmons v. Foster, 622 S.W2d 838 (Tenn.App. 1981). W find

nothing in the Balderacchi opinion that denonstrates that the

contract was witten as opposed to oral was of any consequence. W
do find it significant, however, that both contracts were for

Indefinite terns, yet contai ned a definite neasure of conpensati on.

The other argunents the defendants set forth as to why the

Chancel l or was in error in relying on Bal deracchi regard t he manner

in which the plaintiff allegedly refused to accept the new

conpensation terns. Defendants insist that the conplaints



plaintiff clains to have nade were not enough to equal the

rejection of the new contract by the plaintiff in Balderacchi. As

we stated in Bal deracchi, the burden of show ng the nodification by

mutual assent or of establishing facts either constituting an
accord or formng the basis of an estoppel falls upon the defen-

dants. Balderacchi at 391-92. Defendants have failed to neet that

bur den. Def endants submtted the testinony at trial of four
W tnesses that the plaintiff did not reject the proposed revisions
of his contracts. The Chancellor found that the w tnesses who
testified for the defendants regarding the plaintiff’s acqui escence
to the new terns were not credible. |Indeed, there were nunerous
i nconsi stencies regarding statenents the defendants' w tnesses
made. A trial court "on an i ssue which hinges on witness credibil -
ity, will not be reversed unless, other than the oral testinony of
the wtnesses, there is found in the record clear, convincing

evidence to the contrary."” Tennessee Valley Kaolin Corp. v. Perry,

526 S.W2d 488, 490 (Tenn. App. 1974). W find no such counter-
vailing evidence in the record. W therefore hold that the
Chancel |l or was correct in determning that the facts of this case

are governed by Bal deracchi

The second issue deals with the Court's finding that the
plaintiff did not agree to the changes in how the defendants

calculated his conm ssions. In Balderacchi, we held that a

reduction of salary followed by an acceptance under protest in an



enpl oynent contract does not end the original contract and create
a newone with newternms. Wile defendants admt that an enforce-
abl e contract nust result froma neeting of the m nds, and that the
nmeeting of the mnds cannot be acconplished by the unilateral
action of one party, they claimthat if they could not unilaterally
i npose the new conmssion ternms on the plaintiff wthout his
agreenent, the plaintiff could not re-inpose the original contract
terms on themw thout their agreenent. W find this position to be

unt enabl e under basic principles of contract |aw

The defendants do not dispute that the plaintiff had been
working for sonme tinme under oral contracts whereby he was to
receive 35 percent of all sales for both conpanies. Nor do they
deny that they attenpted to introduce a new conpensation schene
which altered the basic ternms of their agreenent. What they
apparently failed to conprehend was that this action anounted to an
attenpted unilateral alteration of the terns of the agreenent.
Wil e defendants had the power to term nate the agreenent (which
they did not do), they did not have the power to alter the
agreenent w thout the assent of the plaintiff, which, as we have

addressed, was not given. As we held in Balderacchi, nodification

of a conpensation agreenent in an existing contract cannot be
acconplished by the wunilateral actions of one of the parties
Therefore, the actions by the defendants in inposing a new

conpensati on agreenent were in fact unilateral actions to which



there was no nutual assent. The defendants' argunent that the
plaintiff could not reinpose the original ternms nust consequently
fail. Since the plaintiff never accepted the newterns, they never
took effect, and the original terns remained in force until such

time as plaintiff ceased working for the defendants.

The final issue raised by the defendants questi ons whet her the
damages awarded by the Chancellor were excessive since the
plaintiff allegedly failed to fully perform all of his duties.
Def endants presented evidence showing that various personal
probl enms of the plaintiff affected his sales in 1990 and 1991, and
that he did not fully service his accounts as required. Defendants

cite the case of R J. Betterton Mnagenent Services, Inc. V.

Wittenore, 769 S.W2d 214 (Tenn. App. 1988) for the proposition
that it was inplicit in the trial judge's discretion to determ ne
if one party did or did not fully performhis obligations under a
contract. The defendants argue that the plaintiff in the instant
case did not fully perform all of his obligations under the
contract, and should not have been awarded the full anount of his
commi ssion pursuant to the original contracts. W find Betterton
to be distinguishable. Betterton dealt wth a person who was hired
to organize and run a golf tournanent. Shortly before the
t our nanment was scheduled to begin its cancellation becane neces-
sary. As a result, the plaintiff was unable to conplete the job

that he was hired to do. The defendants here claim that the



plaintiff did not do his job to the best of his abilities due to
personal problens. W think a distinction should be nmade between
not performng well and not performng at all. While the plain-
tiff's work may have suffered because of personal problens, there
is no evidence that he was unable to conplete his duties, as was
the case in Betterton. It is also inportant to note that the
plaintiff was working on a comm ssion basis. Therefore, if he did
not perform his responsibilities as well as he could have, his
| evel of pay woul d be affected. Yet plaintiff sued for anpbunts due
him on sales that he had conpleted, not on sales that may or nay
not have been expected of him W therefore affirmthe Chancel -

lor's award of damages agai nst bot h defendants.

The judgnment of the trial court is affirmed. Costs of appeal
are adjudged against the defendants and this case is remanded to

the trial court for the collection thereof.

Don T. McMurray, J.

CONCUR:

Houst on M Goddard, Presiding Judge

Charl es D. Susano, Jr., Judge
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ORDER

This appeal cane on to be heard upon the record from the
Chancery Court of Hamlton County, briefs and the entire record.
Upon consi deration thereof, this Court is of opinion that there was
no reversible error in the trial court.

The judgnment of the trial court is affirnmed. Costs of appeal
are adjudged agai nst the defendants and this case is remanded to

the trial court for the collection thereof.
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